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ADM NI STRATI ON ( MSHA) , : Docket No. WEVA 94-19
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CONSOLI DATI ON COAL COMPANY,
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DECI SI ON

Appear ances: Robert W/l son, Esq., Ofice of the Solicitor, U. S
Departnent of Labor, Arlington, Virginia, for the
Petitioner;
El i zabeth S. Chanberlin, Esq., Consol Inc.,
Pittsburgh, Pennsylvania, for the Respondent.

Bef or e: Judge Fauver

This is an action for civil penalties for three all eged
viol ations of safety standards, under " 105(d) of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C " 801 et seq.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, probative,
and reliable evidence establishes the follow ng Findings of Fact
and further findings in the Di scussion bel ow

FI NDI NGS OF FACT

Order No. 3118662

1. Inspector Richard McDornman issued " 104(d)(2) Order
No. 3118662 on April 7, 1993, charging a violation of 30 C.F.R
" 75.340(a). The inspector found that water punp No. 68 was in a
crosscut in an intake escapeway on the 2 South section and was
not in a nonconbustible enclosure or equipped with a fire
suppression system and the air ventilating the water punp was
not coursed into the return air entry but was used to ventilate
t he working section.



2. The punp was placed there to punp water out of an
abandoned section of the mne adjacent to the 2 South section.
The punp was 14 to 16 inches high, 18 to 20 inches w de, and
6 feet long. It weighed 300 to 350 pounds. The punp was

energi zed and ready to be operated. It was |ocated about 20
crosscuts fromthe working face and 1800 feet fromthe | oading
point. It was not noved as the working section advanced or
retreated

Order No. 3118671

3. Inspector McDorman issued " 104(d)(2) Order No. 3118671
on April 21, 1993, charging a violation of 30 C F.R " 75.400.

4. Accunul ations of fine coal, coal dust and float dust were
found on and around the 3 R ght section belt |line pony drive. A
pony drive is an auxiliary drive that helps to drive a |ong belt
line. As the conveyor belt cones to the pony drive, it dunps the
coal onto a |ower part of the belt, waps around the pony drive,
and conmes back out where the coal is dunped back onto the upper
belt. The belt goes to the nouth of the section where it dunps
onto a main belt and then returns to the working section.

5. A scraper on the pony drive was installed to prevent
coal fromspilling off the belt. However, there was substantia
spillage. The inspector found accunulations from11/4 to 2 inches
deep. They were packed under the belt, which was rubbi ng agai nst
the accunul ati ons. He found ot her accunul ati ons where coal had
fallen off a pan under the belt. These accunulations were 6 to
12 inches deep. Oher accunul ations were near the end of the
pan, neasuring 8 inches deep.

6. To abate the cited condition, seven or eight nen worked
about two hours to renove the conbustible accunul ations fromthe
area. About three tons of conbustible materials were cleaned up
to abate the condition

Order No. 3122509

7. Section 104(d)(2) Order No. 3122509 was issued by
| nspector Jerry Vance on April 20, 1993, for a violation of
30 CF.R " 75.370(a)(1).

8. Inspector Vance was traveling outby in the tailgate entry
on the 3 Right |longwall section, noving toward the nmouth of the
section, when he observed that the operator had erected a
stopping across the tailgate entry. Wen he went through the



door in the stopping, he took a snoke tube reading and found
there was no air novenent. Hi s nethane detector sounded an al arm
and showed over one percent nethane. There was no air novenent
for about 600 feet in this entry.

DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

Order No. 3118662

This order was issued because a punp in an intake escapeway
was not enclosed in a nonconbustible enclosure and the air
ventilating the punp was not coursed into a return entry. The
inspector cited a violation of 30 CF. R " 75.340(a), which
provi des:

Under ground transforner stations, battery charging
stations, substations, rectifiers, and water punps
shall be located in nonconbustible structures or areas
equi pped with a fire suppression system neeting the
requi rements of " 75.1107-3 through " 75.1107-16. This
equi pnrent al so shall be ----

(1) ventilated by intake air that is coursed into a
return air course or to the surface and that is not
used to ventil ate working places ***,

Section 75.340(a) is a part of new ventilation regul ations
that took effect in Novenmber 1992. |Its predecessor, " 75.1105,
required that certain electrical equipnent, including "pernmanent
punps,” be housed in fireproof structures or areas, and that air
ventilating them be coursed into the return air entry. The new
regul ations delete the reference to "permanent” punps and apply
to all punps unless they cone under an exenption in® 75.340(b).

Respondent contends that its punp was exenpt from
" 75.340(a) under either " 75.340(b)(4) or (6), which provide:

This section does not apply to *** (4) punps |ocated on
or near the section and that are noved as the worKking
section advances or retreats; *** [or] (6) snal
portabl e punps.

The preanble to " 75.340(b) states that "[s]mall portable punps
are easily relocated without the aid of mechani zed equi pnent;
capabl e of being noved frequently; and installed in such a manner
to facilitate such novenent."

| find that the punp, which weighed 300 to 350 pounds, was
not a "small portable punp” within the nmeaning of * 75.340(Db) (6).

3



| also find that the punp was not "noved as the working
section advances or retreats” within the neaning of
" 75.340(b)(6). The term "working section"” is defined as "All
areas of the coal mne fromthe | oading point of the section to
and including the working faces." 30 CF. R " 75.2. The punp
was about 1800 feet outby the |oading point and did not advance
with the working section.

The punp was nonexenpt and therefore in violation of
" 75.340(a).

The inspector found that the punp was in good condition at
the time the order was issued and was not likely to catch on
fire. For those reasons, he cited the violation as not
"significant and substantial” within the neaning of * 104(d) of
the Act. However, this was still a serious violation. |In the
event of a fire reaching the punp's fuel tank, the resulting
snoke woul d have contam nated the intake entry and escapeway wth
a reasonabl e |ikelihood of serious injuries.

The inspector found that the violation was due to high
negl i gence and therefore was an "unwarrantable” violation within
the meaning of " 104(d) of the Act. The Comm ssion has defined
an unwarrantable violation as one due to "aggravated conduct,
constituting nore than ordi nary negligence" Enmery M ning Corp.,
9 FMSHRC 1997 (1987)).

Respondent contends that the violation was not unwarrantabl e
because Respondent held a good faith belief that the punp was in
conpliance with the regulations. To be a mtigating factor, the
operator's belief nmust be reasonable. Wom ng Fuel, 16 FMSHRC
1618, 1628 (1994). | do not find that the exenptions clainmed by
Respondent were reasonabl e grounds for assum ng, wthout first
inquiring into MSHA' s enforcenent position, that the punp
qualified for an exenption. The punp was too heavy to lift to be
considered a "snmall portable punp,” and since it was not noved as
t he working section advanced or retreated, it could not
reasonably be consi dered exenpt under " 75.340(b)(6).

Mor eover, the operator's clainms of exenption under
" 75.340(b) (4) and (6) appear to be after-the-fact litigation
positions, not the actual reason for the operator's contention
that the punp was not covered by " 75.340(a). The actual reason
appears to be the contention that the punp was not a "pernmanent"
punp within the nmeaning of the old regulation. Thus,
Respondent's safety conpliance representative, M chael Jackson



testified that at the tinme of the order he believed the punp "net
the criterion of law of . . . not being a pernmanent punp.”

Tr. 84. This indicates that Respondent did not keep up with the
change in the | aw

Respondent is responsi ble for know ng the change in the
safety standard after its publication in the Federal Register,
whi ch occurred about five nonths before the violation. The
i nportance of safety standards places a high duty on an operator
to keep abreast of the law and to be sure that it conplies with
all changes in safety standards that are duly published.

"l gnorance of the | aw' does not | ower the operator's negligence
fromhigh to ordinary in this case. The evidence sustains the
i nspector's allegation of an "unwarrantabl e" violation.

Order No. 3118671

This order was issued for a violation of 30 CF. R " 75.400.
Respondent concedes that this was a "significant and substantial"
vi ol ation, but challenges the inspector's findings of high
negl i gence and an unwarrant abl e viol ati on.

Section 75.400 provides that "Coal dust, including float
coal dust deposited on rock-dusted surfaces, |oose coal, and
ot her conbustible materials, shall be cleaned up and not be
permtted to accunulate in active workings, or on electric
equi pnent therein."” Order No. 3118671 was issued because fine
coal, coal dust and float dust had been allowed to accunul ate on
and around the 3 Ri ght section belt |line pony drive. A pony
drive is an auxiliary drive that helps to drive a |long belt I|ine.
As the belt conmes to the pony drive, it dunps the coal onto a
| oner part of the belt, waps around the drive, and cones back
out where the coal is dunped back onto the upper belt. The belt
goes to the nouth of the section where it dunps onto a main belt.

A scraper was installed on the pony drive to scrape coal off
the bottom belt. However, there was substantial spillage. Sone
of the accunul ations neasured 1/4 to 2 inches deep. The
accunul ati ons were packed between the pan and the belt and the
belt was rubbing against the accunul ations. Oher accunul ati ons
were on the mne floor, where conbustible material had fallen off
the pan. The accunul ati ons under the pan were 6 to 12 inches
deep. O her accumul ati ons were found near the end of the pan,
measuring 8 inches deep.

To abate the violation, it took seven or eight nen up to two
hours to renmove the conmbusti ble accumul ati ons fromthe area.
| nspector McDorman testified that he and the conpany



representative, Clifford Cutlib, agreed that about three tons of
coal were cleaned up to abate the violation. This figure is
reflected in Inspector McDorman's notes. Conpany w tnesses

di sputed this figure. However, in addition to Inspector
McDorman's notes, it is reflected in the order itself, and M.
Cutlib said nothing about that to Inspector MDorman when the
order was issued. On balance, | credit the Inspector's testinony
and his notes as the |ocations and quantities of the
accunul ati ons.

After sone abatenent efforts were made, the nmne
superi ntendent asked the inspector to termnate the order. The
i nspector refused to termnate the order until all the
accunul ati ons had been renoved. The m ne superintendent stated
that the order had shut down a mllion dollar piece of equipnent
whi ch the conpany needed to get running. This is consistent with
the inspector's opinion that the conpany practice was to clean up
accurmul ations only partially, just so that the belt would not rub
agai nst conbusti bl e accunul ati ons.

The conpany's preshift and onshift reports for March 21 to
April 21, 1993, show 43 reports of coal spillage at the |ocation
where Order No. 3118671 was issued. Also, the mne history shows
seven citations for violative accunul ations along belt |lines from
April 1992 through April 1993. Two of those citations were
i ssued for accunul ations at the pony drive on the 2 Right
section.

Section 75.400 is "directed at preventing accunulations in
the first instance, not at cleaning up the materials within a
reasonabl e period of tine after they have accunul ated" (@ d Ben
Coal Conpany, 1 FMSHRC 1954 (1979)). The primary Congressi onal
intent in passing the Mne Act was to prevent m ne expl osi ons and
fires and " 75.400 is central to that purpose. Black D anond
Coal Conpany, 7 FMSHRC 1117 (1985).

The inspector's findings of high negligence and an
unwarrant abl e violation are anply supported by the evidence.
Respondent knew that it had maj or spillage problenms but did not
correct them The preshift and onshift reports showed repeated
entries of spillage at the cited |location. Also, Respondent had
a nunber of prior citations for violative accunul ati ons,
including two at the cited pony drive. Despite this notice that
there was a persistent problem of conbustible accunul ati ons,
Respondent did not assign anyone to this area to prevent
viol ative accunul ati ons. The operator's primry concern appears
to have been production rather than preventing conbustible



accurul ati ons. The evidence shows aggravated conduct beyond
ordi nary negligence.
Order No. 3122509

This order was issued for a violation of 30 C F. R
" 75.370(a) (1), which requires the operator to devel op and conply
with a ventilation plan approved by the Secretary. Once the
operator's ventilation plan is approved, its provisions and
revi sions are enforceabl e as mandatory standards. See, UWWA v.
Dol e, 870 F.2d 662, 671 (D.C. Cir. 1989); andJimWalter
Resources, 9 FMSHRC 903, 907 (1987).

Respondent's ventilation plan provides that the "mne is
constantly patrolled by fire bosses to insure that no dead areas
or areas of no air novenent occur."” Exhibit G16, p.2. Oder
No. 3122509 was issued because there was no air novenent for
about 600 feet in the tailgate entry of a |longwall section.

| nspector Vance was traveling the tailgate entry on the 3
Ri ght | ongwall section fromthe face toward the nouth of the
section when he encountered the violation. He was traveling with
a conpany representative, Bobby Gross, and a mner's
representative, Alex Petrosky. The operator had erected a
stopping across the tailgate entry. Qutby that point, there was
no air novenment for about 600 feet. \Wen the inspector went
t hrough the door in the stopping, he took a snoke tube reading.
There was no air novenent. Hi s nethane al arm went off,
i ndi cating over one percent nethane. He took snoke tube readings
at various locations in the entry. Al readings showed no air
novenent .

The dead air space was caused by the stopping across the
tailgate entry. Wth the stopping there, the air in the tailgate
entry had nowhere to go.

Respondent contends that the dead air space was caused by
"certain changes that occur in mne conditions and that they
occurred between the tinme of the |last exam nation and the tine
that the Inspector wote the Order." Tr. 234. However, there is
no evi dence of any specific changes that woul d have accounted for
the dead air after the stopping had been erected. The reliable
evi dence indicates that the dead air space was caused by the
stopping across the tailgate entry, which had been erected about
four weeks before the order was issued.

Since this entry is required to be wal ked by a fireboss
weekly, this condition should have been detected and corrected by
the operator prior to Inspector Vance's inspection. Also, when



the stopping was installed, the operator should have made sure
that there was positive air novenent in the entry. It was

obvi ous to I nspector Vance when he reviewed the m ne map that the
stopping presented a problem It should have been just as

obvi ous to the operator.

Finally, the violation was the direct result of actions
t aken by managenment. The stopping across the tailgate entry was
installed at the direction of managenent, which has a duty to
eval uate the consequences of its actions. The conpany's failure
to prevent, detect, and correct the violation of its ventilation
pl an constitutes nore than ordinary negligence. | find that the
evi dence supports the inspector's findings of high negligence and
an unwarrantabl e viol ati on.

Al t hough the violation was not designated "significant and
substantial,” it was a serious violation. As a direct result of
the violation, there was a build up of nore than one percent
met hane in the tailgate entry.

Civil Penalties

Section 110(i) of the Act provides six criteria for
assessing civil penalties:

The Comm ssion shall have authority to assess all civil
penalties provided in this Act. |In assessing civil
monetary penalties, the Conm ssion shall consider the
operator's history of previous violations, the

appropri ateness of such penalty to the size of the

busi ness of the operator charged, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation. |In proposing civil
penalties under this Act, the Secretary may rely upon a
sunmary review of the information available to him and
shall not be required to nmake findings of fact
concerni ng the above factors.

Respondent is a large operator. After notification of the
vi ol ations invol ved, Respondent made a good faith effort to
achieve rapid conpliance. The factors of gravity and negligence
have been di scussed as to each viol ation.

Considering all of the criteria in® 110(i), | find that the
following civil penalties are appropriate:






O der Cvil Penalty

No. 3118662 $ 2,400
No. 3122509 $ 2,400
No. 3118671 $ 4,800

$ 9,600

CONCLUSI ONS OF LAW

1. The judge had jurisdiction.

2. Respondent violated the safety standards as alleged in
Orders Nos. 3118662, 3122509 and 3118671

ORDER

WHEREFORE I T | S ORDERED t hat :
1. Order Nos. 3118662, 3122509 and 3118671 are AFFI RVED

2. Respondent shall pay civil penalties of $9,600 within
30 days of this Decision.

W Iiam Fauver
Adm ni strative Law Judge

Di stribution:

Robert S. WIlson, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 4015 WI son Boul evard, Room 516, Arlington, VA 22203
(Certified Mail)

Eli zabeth S. Chanberlin, Esq., Consol Inc., Consol Plaza,
1800 Washi ngton Road, Pittsburgh, PA 15241-1421 (Certified Mil)

/1t

10



